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Cell Tower Aesthetics Fair Game

By Scott E. Porter

O n October 14, 2009, the 9" Cir-
cuit decided Sprint PCS Assets
LLC v. City of Palos Verdes Estates,
deciding that California law does not
prohibit cities and counties from
denying approvals for proposed cell
phone antenna in rights-of-way based
upon aesthetic concerns.

Sprint applied to Palos Verdes Es-
tates, a low-density, residential com-
munity on the Los Angeles County
coast, to upgrade eight existing wire-
less towers in city rights-of-way. The
city denied two on aesthetic grounds.
Sprint sued, claiming violations of
state and federal law.

Sprint argued California’s Public
Utilities Code Sections 7901 - 7901.1
bar cities and counties from regulat-
ing telephone infrastructure in rights-
of-way based on aesthetics. After an
unsuccessful request that the Califor-
nia Supreme Court decide the issue,
the 9" Circuit concluded neither sec-
tion limits local authority to regulate
aesthetics pursuant to their constitu-
tional police power. (The “police
power” is the power of government
to regulate to protect public health,
safety and general welfare.) Section
7901 does not prevent aesthetic regu-
lation because, under its terms, cities
and counties can regulate wireless
telephone facilities that “incommode”
the use of the road or highway, and
unaesthetic facilities can do so. Nor
does Section 7901.1 prohibit such

regulation because cities can regulate
the “manner” of a telephone corpora-
tion’s access to a right-of-way under
that section, and this can include
installation in an aesthetic or unaes-
thetic manner.

Sprint also argued the City had
violated a provision of the Federal
Telecommunications Act of 1996,
which states a local governmental
“shall not prohibit or have the effect
of prohibiting the provision of personal
wireless services.” The court con-
cluded there was insufficient evidence
in the record that there was a
“significant gap” in coverage. Sprint
had merely alleged that if the facility
were installed, there would be no gap
after the installation — logically, this
does not prove that a gap would have
existed absent the installation. More-
over, there was insufficient evidence
in the record before the 9™ Circuit
that any gap was “significant.”

The 9™ Circuit confirmed what
most municipal attorneys have long
believed: California cities and counties
can regulate the aesthetics of wireless
telephone facilities in public rights-of
-way so long as their regulations do
not violate federal law by “effectively
prohibiting” the provision of personal
wireless services.

Because this decision was issued
by a federal court, it is not binding on
California courts. That stated, given
the California Supreme Court’s
refusal to rule on this issue, and that
the opinion is well reasoned, it

should be very persuasive in Califor-
nia courts.

Given the persistence with which
the telecommunications industry pur-
sues its objectives, however, litigation
and efforts to seek legislation will
continue — such as proposals before
the Federal Communications Com-
mission to set a hard time limit on local
consideration of cell tower proposals
(a so-called “shot-clock™ rule).

In this area of the law, it is always
necessary to “stay tuned”!
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For more information on this topic,
contact Scott at 213/542-5708 or
SPorter@CLLAW.US.

We Moved!

Colantuono & Levin moved its Los
Angeles office on August 1% to:

Colantuono & Levin, P.C.
300 South Grand Avenue, Suite 2700
Los Angeles, CA 90071-3137

(213) 542-5700 (voice)
(213) 542-5710 (fax)

Our Penn Valley address and phone
remain unchanged at:

Colantuono & Levin, P.C.
11406 Pleasant Valley Road
Penn Valley, CA 95946-9024

(530) 432-7357 (voice)
(530) 432-7356 (fax)
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Annexation Policy Triggers Civil Rights Liability

By Yvette Abich Garcia

he 9" Circuit recently ruled

that an organization represent-
ing residents of an unincorporated
Latino neighborhood can sue the City
of Modesto and Stanislaus County
for discrimination in the provision of
municipal services under the federal
Fair Housing Act (FHA) in Commit-
tee Concerning Community Improve-
ment (CCCI) v. City of Modesto for
failing to annex the community into
the City, where a higher level of mu-
nicipal services was alleged to be
available.

CCCl alleged unincorporated
neighborhoods within the City’s
sphere of influence were underserved
“islands” with inadequate street light-
ing, sidewalk and street maintenance,
refuse removal and police, fire and
ambulance services. It further alleged
that City and County policies facili-
tated annexation of non-Latino com-
munities to the City, but excluded
heavily Latino neighborhoods and
that these policies violated federal
civil rights laws. In particular, the
City and County had a standard prop-
erty-tax sharing agreement that ap-
plied to most areas in the City’s
sphere of influence, but specifically
excluded the neighborhoods in ques-
tion.

CCCI sued under a FHA provision
which prohibits “failing or delaying
maintenance or repairs of sale or
rental dwellings” or “limiting the use
or privileges, services, or facilities
associated with the dwelling” be-
cause of discrimination.

Judge O’Neill of the U.S. District
Court in Fresno dismissed CCCI’s
claims, holding that the FHA provi-
sion is limited to discrimination in
the provision of services in connec-
tion with the acquisition of housing

and does not reach the provision of
services to homeowners and renters
after they acquire housing. Revers-
ing, well-respected federal Judge
Louis Pollak of Philadelphia, writing
for himself and 9" Circuit Judges
Mary Schroeder and Stephen
Reinhardt, held that the FHA pro-
vides protection to homeowners and
renters in their right to quiet enjoy-
ment of their dwellings even after
housing has been acquired, as well as
against discrimination in the mainte-
nance, repair and necessary services
associated with occupancy of a
dwelling. The 9™ Circuit however,
only reinstated plaintiff’s FHA claim
as it relates to the timely delivery of
law enforcement services to the
plaintiff’s neighborhoods, finding
that other claims under the FHA were
barred by prior agreements between
the parties or were not supported by
the evidence before to the Court.

The case now returns to Judge
O’Neill in Fresno to see if the CCCI
is able to prove its claims against
Modesto and Stanislaus County. Al-
though the case has been to the appel-
late court and back, it is still at an
early stage and evidence has yet to be
developed to prove or disprove the
allegations of the complaint.

Unincorporated areas developed to
lower standards of public works in-
frastructure than prevail in nearby
cities are common throughout Cali-
fornia and, much attention has been
given to the persistence of these areas
as unincorporated islands. In addition
to litigation of the type represented
by the Modesto case, two bills are
pending in the State Legislature to
make it easier for unincorporated,
underserved areas to annex to
neighboring cities:

Assembly Bill 853 (Arambula, I-
Fresno County) would require a

County to initiate annexation to a city
of an unincorporated community near
or surrounded by the city, if 25% of
the registered voters or landowners in
the area petition the County to do so
and the area:

(1) meets the definition of an
“island” (is surrounded by the city,
and county boundaries or the Pacific
Ocean) or an “unincorporated
fringe community” (is within the
City’s sphere) that lacks wastewater,
drinking water services, storm
drainage, paved streets, sidewalks
or streetlights or there exists a serious
infrastructure-related health hazard;
and,

(2) constitutes a “disadvantaged
community.”

Senate Bill 196 (Florez, D-Fresno
& Kern Counties) would require,
among other things, that cities and
counties receiving certain state grants
(including community development
block grants, safe routes to schools
grants, and water pollution small
community grants) to identify in their
general plans disadvantaged islands
and fringe communities and analyze
the feasibility of annexing them.

Both bills have drawn substantial
comments from the League of Cali-
fornia Cities, the California State
Association of Counties and the Cali-
fornia Association of LAFCOs
(CALAFCO). Whether or not these
bills move forward, the Modesto suit
suggests LAFCOs, cities and coun-
ties with underserved County areas
should consider whether and how to
address the social concerns expressed
by this litigation and legislation.
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For more information on this topic,
contact Yvette at 213/542-5711 or
YAbich@CLLAW.US.
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Appellate Courts Ponder Tax and Fee Issues

By Michael G. Colantuono

he California Supreme Court has

taken two recent actions affect-
ing local government finance. First,
the Court granted review of Ardon v.
City of Los Angeles, a class action
challenge to a phone tax. It has long
been the rule that those who chal-
lenge local government taxes and
fees could not seek a class action
remedy and that only those who filed
written claims could sue for a refund.
Last year, however, the Los Angeles
Court of Appeal held otherwise in
County of LA v. Superior Court
(Oronoz). That case challenged a util-
ity users tax LA County adopted
without voter approval in 1991, when
Prop. 62’s requirement of voter
approval of local general taxes was
unenforceable. (The County has since
obtained voter approval of the tax
and settled the case for some $172
million.) In Ardon, however, Sandi
Levin of Colantuono & Levin, along
with co-counsel for the City, persuaded
the Court of Appeal to abandon
Oronoz and restore the rule against
class action challenges to local revenue
measures. The Justice who changed
her position urged the Supreme Court
to take the case, which it did. It is
being briefed and will not be decided
before late 2010.

The Supreme Court responded to
requests for depublication of Paland
v. Brooktrails Township CSD from
taxpayer groups by granting review
and remanding the case for reconsid-
eration by the San Francisco Court of
Appeal. The case upheld a water fee
challenged as violating Proposition
218’s requirement that fees for the
availability of a service not actually
used be approved as assessments.
The plaintiff in the case failed to pay
his bill, leading the CSD to lock his
meter box, but not to stop billing him

for minimum account charges
(because his account was still open).
Public lawyers welcomed the Court
of Appeal decision, especially for its
approval of minimum utility account
charges. The League of California
Cities is considering filing an amicus
curiae (“friend of the court™) brief in
the Court of Appeal.

Argument has been set in Price-
line.com v. Anaheim, one of several
suits arising from Anaheim’s effort to
compel online resellers of hotel
rooms, like Priceline.com, Orbitz,
Expedia, etc. to pay bed taxes on the
full amount they charge for hotel
stays. Anaheim and other cities allege
the resellers charge a “fee” to their
customers in the amount of the tax on
the difference between what resellers
pay hotels (which pay bed tax on that
amount) and what the resellers
charge their customers, and keep this
fee rather than paying bed tax as they
should. This case involves the resel-
lers’ efforts to set aside Anaheim’s
administrative determination of the
tax owed without first paying the tax
under protest under the “pay first,
litigate later” rule. The trial court de-
nied the City’s demurrer seeking dis-
missal of the case and the Los Angele
Court of Appeal denied discretionary
review (by writ of mandate), but the
Supreme Court granted review and
remanded the case to the Court of
Appeal for briefing and argument.
Argument is set for October 19" and
decision is due by mid-January.

These cases will bring important
new developments in public finance
law. As always, we’ll keep you
posted!
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For more information on this subject,
contact Michael at 530/432-7359 or
MColantuono@CLLAW.US.

C&L Welcomes
Yana Welinder

C&L welcomes Yana Welinder to
our team. She will advise our cli-
ents on constitutional law, public
law, land use, the California En-
vironmental Quality Act (CEQA),
election law, conflicts of interest,
and public utilities.

Prior to joining the firm, Yana
litigated at a major real estate and
land use firm. She has experience
in all aspects of general commer-
cial litigation, including pleading
and motion drafting, oral argu-
ment, discovery practice, settle-
ment negotiation, and mediation.

Yana obtained her first law de-
gree from the London School of
Economics (LL.B. 2007, with
honors) and clerked for a number
of prominent barristers in Lon-
don. She successfully competed
in London School of Economics
Moot Court, represented the uni-
versity in British Parliamentary
Debate, and published articles on
the English barrister profession
and on copyright regulation in the
LSESU Law Review. Yana ob-
tained a second law degree from
University of Southern Califor-
nia, Gould School of Law (J.D.
2008), where she was part of the
highly selective dual degree pro-
gram and member of the Jessup
Moot Court Team.

Yana can be reached at;

YWelinder@CLLAW.US and
(213) 542-5722.

Welcome Yanal!




Colantuono & Levin, PC PRESORTED

FIRST-CLASS MAIL

300 S Grand Avenue, Ste 2700 U.S. POSTAGE
Los Angeles, CA 90071-3137 AL e ERS

Are you on our list? To subscribe to our newsletter or to update your information,
complete the form below and fax it to 213/542-5710. You can also call Marina
Song at 213/542-5715 or subscribe via our Web site at WWW.CLLAW.US.

Name: Title:
Affiliation:
Address:

City: State:
Phone: Fax:

Zip Code:

E-mail:

Our newsletter is available as a printed document sent by US Mail and as a PDF
file sent by e-mail. Please let us know how you would like to receive your copy.

OMail [OE-Mail  OBoth

The contents of this newsletter do not constitute legal advice. You should seek the opinion of qualified
counsel regarding your specific situation before acting on the information provided here.

Copyright © 2009 Colantuono & Levin, PC. All rights reserved.





<<

  /ASCII85EncodePages false

  /AllowTransparency false

  /AutoPositionEPSFiles true

  /AutoRotatePages /None

  /Binding /Left

  /CalGrayProfile (Dot Gain 20%)

  /CalRGBProfile (sRGB IEC61966-2.1)

  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)

  /sRGBProfile (sRGB IEC61966-2.1)

  /CannotEmbedFontPolicy /Error

  /CompatibilityLevel 1.4

  /CompressObjects /Tags

  /CompressPages true

  /ConvertImagesToIndexed true

  /PassThroughJPEGImages true

  /CreateJobTicket false

  /DefaultRenderingIntent /Default

  /DetectBlends true

  /DetectCurves 0.0000

  /ColorConversionStrategy /CMYK

  /DoThumbnails false

  /EmbedAllFonts true

  /EmbedOpenType false

  /ParseICCProfilesInComments true

  /EmbedJobOptions true

  /DSCReportingLevel 0

  /EmitDSCWarnings false

  /EndPage -1

  /ImageMemory 1048576

  /LockDistillerParams false

  /MaxSubsetPct 100

  /Optimize true

  /OPM 1

  /ParseDSCComments true

  /ParseDSCCommentsForDocInfo true

  /PreserveCopyPage true

  /PreserveDICMYKValues true

  /PreserveEPSInfo true

  /PreserveFlatness true

  /PreserveHalftoneInfo false

  /PreserveOPIComments true

  /PreserveOverprintSettings true

  /StartPage 1

  /SubsetFonts true

  /TransferFunctionInfo /Apply

  /UCRandBGInfo /Preserve

  /UsePrologue false

  /ColorSettingsFile ()

  /AlwaysEmbed [ true

  ]

  /NeverEmbed [ true

  ]

  /AntiAliasColorImages false

  /CropColorImages true

  /ColorImageMinResolution 300

  /ColorImageMinResolutionPolicy /OK

  /DownsampleColorImages true

  /ColorImageDownsampleType /Bicubic

  /ColorImageResolution 300

  /ColorImageDepth -1

  /ColorImageMinDownsampleDepth 1

  /ColorImageDownsampleThreshold 1.50000

  /EncodeColorImages true

  /ColorImageFilter /DCTEncode

  /AutoFilterColorImages true

  /ColorImageAutoFilterStrategy /JPEG

  /ColorACSImageDict <<

    /QFactor 0.15

    /HSamples [1 1 1 1] /VSamples [1 1 1 1]

  >>

  /ColorImageDict <<

    /QFactor 0.15

    /HSamples [1 1 1 1] /VSamples [1 1 1 1]

  >>

  /JPEG2000ColorACSImageDict <<

    /TileWidth 256

    /TileHeight 256

    /Quality 30

  >>

  /JPEG2000ColorImageDict <<

    /TileWidth 256

    /TileHeight 256

    /Quality 30

  >>

  /AntiAliasGrayImages false

  /CropGrayImages true

  /GrayImageMinResolution 300

  /GrayImageMinResolutionPolicy /OK

  /DownsampleGrayImages true

  /GrayImageDownsampleType /Bicubic

  /GrayImageResolution 300

  /GrayImageDepth -1

  /GrayImageMinDownsampleDepth 2

  /GrayImageDownsampleThreshold 1.50000

  /EncodeGrayImages true

  /GrayImageFilter /DCTEncode

  /AutoFilterGrayImages true

  /GrayImageAutoFilterStrategy /JPEG

  /GrayACSImageDict <<

    /QFactor 0.15

    /HSamples [1 1 1 1] /VSamples [1 1 1 1]

  >>

  /GrayImageDict <<

    /QFactor 0.15

    /HSamples [1 1 1 1] /VSamples [1 1 1 1]

  >>

  /JPEG2000GrayACSImageDict <<

    /TileWidth 256

    /TileHeight 256

    /Quality 30

  >>

  /JPEG2000GrayImageDict <<

    /TileWidth 256

    /TileHeight 256

    /Quality 30

  >>

  /AntiAliasMonoImages false

  /CropMonoImages true

  /MonoImageMinResolution 1200

  /MonoImageMinResolutionPolicy /OK

  /DownsampleMonoImages true

  /MonoImageDownsampleType /Bicubic

  /MonoImageResolution 1200

  /MonoImageDepth -1

  /MonoImageDownsampleThreshold 1.50000

  /EncodeMonoImages true

  /MonoImageFilter /CCITTFaxEncode

  /MonoImageDict <<

    /K -1

  >>

  /AllowPSXObjects false

  /CheckCompliance [

    /None

  ]

  /PDFX1aCheck false

  /PDFX3Check false

  /PDFXCompliantPDFOnly false

  /PDFXNoTrimBoxError true

  /PDFXTrimBoxToMediaBoxOffset [

    0.00000

    0.00000

    0.00000

    0.00000

  ]

  /PDFXSetBleedBoxToMediaBox true

  /PDFXBleedBoxToTrimBoxOffset [

    0.00000

    0.00000

    0.00000

    0.00000

  ]

  /PDFXOutputIntentProfile ()

  /PDFXOutputConditionIdentifier ()

  /PDFXOutputCondition ()

  /PDFXRegistryName ()

  /PDFXTrapped /False



  /CreateJDFFile false

  /Description <<



    /BGR <>

    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000410064006f006200650020005000440046002065876863900275284e8e9ad88d2891cf76845370524d53705237300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>

    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef69069752865bc9ad854c18cea76845370524d5370523786557406300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>

    /CZE <>

    /DAN <>

    /DEU <>

    /ESP <>

    /ETI <>

    /FRA <>

    /GRE <>



    /HRV (Za stvaranje Adobe PDF dokumenata najpogodnijih za visokokvalitetni ispis prije tiskanja koristite ove postavke.  Stvoreni PDF dokumenti mogu se otvoriti Acrobat i Adobe Reader 5.0 i kasnijim verzijama.)

    /HUN <>

    /ITA <>

    /JPN <FEFF9ad854c18cea306a30d730ea30d730ec30b951fa529b7528002000410064006f0062006500200050004400460020658766f8306e4f5c6210306b4f7f75283057307e305930023053306e8a2d5b9a30674f5c62103055308c305f0020005000440046002030d530a130a430eb306f3001004100630072006f0062006100740020304a30883073002000410064006f00620065002000520065006100640065007200200035002e003000204ee5964d3067958b304f30533068304c3067304d307e305930023053306e8a2d5b9a306b306f30d530a930f330c8306e57cb30818fbc307f304c5fc59808306730593002>

    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020ace0d488c9c80020c2dcd5d80020c778c1c4c5d00020ac00c7a50020c801d569d55c002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>

    /LTH <>

    /LVI <>

    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken die zijn geoptimaliseerd voor prepress-afdrukken van hoge kwaliteit. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)

    /NOR <>

    /POL <>

    /PTB <>

    /RUM <>

    /RUS <>

    /SKY <>

    /SLV <>

    /SUO <>

    /SVE <>

    /TUR <>

    /UKR <>

    /ENU (Use these settings to create Adobe PDF documents best suited for high-quality prepress printing.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)

  >>

  /Namespace [

    (Adobe)

    (Common)

    (1.0)

  ]

  /OtherNamespaces [

    <<

      /AsReaderSpreads false

      /CropImagesToFrames true

      /ErrorControl /WarnAndContinue

      /FlattenerIgnoreSpreadOverrides false

      /IncludeGuidesGrids false

      /IncludeNonPrinting false

      /IncludeSlug false

      /Namespace [

        (Adobe)

        (InDesign)

        (4.0)

      ]

      /OmitPlacedBitmaps false

      /OmitPlacedEPS false

      /OmitPlacedPDF false

      /SimulateOverprint /Legacy

    >>

    <<

      /AddBleedMarks false

      /AddColorBars false

      /AddCropMarks false

      /AddPageInfo false

      /AddRegMarks false

      /ConvertColors /ConvertToCMYK

      /DestinationProfileName ()

      /DestinationProfileSelector /DocumentCMYK

      /Downsample16BitImages true

      /FlattenerPreset <<

        /PresetSelector /MediumResolution

      >>

      /FormElements false

      /GenerateStructure false

      /IncludeBookmarks false

      /IncludeHyperlinks false

      /IncludeInteractive false

      /IncludeLayers false

      /IncludeProfiles false

      /MultimediaHandling /UseObjectSettings

      /Namespace [

        (Adobe)

        (CreativeSuite)

        (2.0)

      ]

      /PDFXOutputIntentProfileSelector /DocumentCMYK

      /PreserveEditing true

      /UntaggedCMYKHandling /LeaveUntagged

      /UntaggedRGBHandling /UseDocumentProfile

      /UseDocumentBleed false

    >>

  ]

>> setdistillerparams

<<

  /HWResolution [2400 2400]

  /PageSize [612.000 792.000]

>> setpagedevice



